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3<eT / ORDER

PER: DR. S. SEETHALAKSHMI, J.M.

This appeal is filed by the assessee against the order of the Id.
CIT(A) dated 28.11.2023, National Faceless Appeal Centre, Delhi [herein

after referred to as "CIT(A)/NFAC"] for the assessment year 2017-18.

2. The assessee has raised the following grounds of appeal:-

"I.That in law and in the facts and in circumstances of the case, the ld.
CIT(Appeals) grossly erred in passing ex-parte assessment order without
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providing sufficient opportunity of being heard as no notices of the hearing was
served properly on the assessee appellant.

2. That on the law and in the facts and in the circumstances of the case the
learned lower authorities grossly erred in making an addition of Rs.
1,07,32,000/- under section 694 of the I.T. Act on account of unexplained cash
deposit in bank account during the year under consideration.

3. The appellant craves leave to add, alter, modify or amend any ground on or
before the date of hearing.”

3. Brief facts of the case are that the assesseeis an individual and has filed
original return of income electronically on 31.10.2017 declaring total income at
Rs.3,66,220/-.The case of assessee was selected for scrutiny through CASS.
Accordingly, notice u/s 143(2) was issued on 09.08.2018 by the ITO, Ward-5(4),
Jaipur, which was duly acknowledged by the assessee. Thereafter, notice u/s
142(1) with detailed questionnaire of the I.T. Act, 1961 was issued online on
17.09.2019 for submit required details on or before 24.09.2019, but the assessee
was not made compliance to this notice. Thereafter, a letter was issued on
25.09.2019 for submit required details as per earlier query dated 17.09.2019 on or
before 03.10.2019. In response to this letter, the assessee filed his application on
03.10.2019 online for adjournment, on his request case was adjourned to
11.10.2019. On given date, the assessee has filed some details, but not filed all
required details. The 1d. AO observed that the assessee has filed his ITR for A.Y.

2017-18 on 31.10.2017, in this return, he has shown cash deposit of Rs.
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72,21,000/- in bank a/c maintained with Union Bank of India and cash deposit of
Rs. 35,11,000/- in bank a/c maintained with Bank of India during demonetization

period.

3.1 In case of the assessee, notice u/s 142(1) with questionnaire was issued, but
assessee has not filed all required details for source of cash deposits in his bank
accounts during the demonetization period. In these circumstances, a show cause
notice was issued on 29.11.2019 online to file his submission regarding source of
cash deposit of Rs. 1,07,32,000/- (Rs 72,21,000+Rs 35,11,000) during the
demonetization period on or before 03.12.2019, in response to this notice, a letter
was received on 01.12.2019 on departmental e-mail from AR of the assessee for
adjournment, on her request, case adjourned to 05.12.2019. But on the given date,
nobody attended nor filed any submission. Nobody attended on 05.12.2019, nor
any written reply filed. This shows that assessee is not interested to furnish any
evidence explanation in his support/defense. The assessment is time barring and
sufficient opportunities have been provided. Therefore, there is no option with he
1d. AO but to complete the assessment ex parte is 144 of the IT Act. During the
demonetization period during F.Y. 2016-17, the assessee had deposited total
amount of Rs.1,07,32,000 in cash in his bank accounts maintained with Union

Bank of India and Bank of India. The Ld. AO further observed that the assessee
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has not been able to prove the source of cash deposit in his bank accounts during
the demonetization period of Rs. 1.07.32.000. The assessee has made cash deposit
amounting to Rs. 1,07,32,000/- in the bank accounts of the assessee during the
demonetization period in the F.Y. 2016-17 relevant to A.Y.2017-18 remained
unexplained. The assessee has not responded to notice u/s 142(1) and show cause
notices issued during e-assessment proceedings. The assessee failed to give any
explanation about the nature and source of cash deposit, hence, the cash deposit is
deemed unexplained money u/s 69A of the I.T. Act, 1961 and added to the total
income of the assessee. The tax has been charged as per provisions of section
115BBE of the I T Act. The penalty proceedings u/s 271AAC of the IT Act has

been initiated separately on this issue.

4. Being aggrieved by the order of the AO, the assessee filed an appeal before
the Id. CIT(A). The Ld. CIT(A) observed that various notices were issued
0n26.02.2021, 17.02.2022, 08.06.2022, 24.08.2022, 20.10.2022, 24.04.2023 and
11.08.2023 and requiring the assessee to file the details in support of grounds taken
by the assessee. Since the assessee has not complied with the notices issuedthe 1d.
CIT(A) dismissed the appeal of the assessee ex-parte order. The extract of the

finding of the 1d. CIT(A) is reproduced as under:-
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“5.1. Ground No.1: In this ground of appeal, the appellant agitated against the addition
made u/s 69A of the I.T. Act of Rs.1,07,32,000/- as illegal, unjustified and against the
facts of the case. As observed in the assessment order passed for the Assessment Year
2017-18 under section 144 of the Income Tax Act, the appellant's bank accounts with
Union Bank of India and Bank of India recorded cash deposits of Rs. 72,21,000/- and Rs.
35,11,000/-respectively, during the demonetization period. Subsequently, the appellant's
income tax return for the same assessment year underwent scrutiny through the CASS. In
response, the Assessing Officer (AO) issued multiple notices under section 142(1) to
inquire about the sources of these cash deposits. It is evident from the assessment order
that the appellant's authorized representative responded to the show cause notice dated
November 29, 2019, via email on December 1, 2019, seeking an adjournment.
Consequently, the hearing was rescheduled to December 5, 2019. However, no further
communication or clarification regarding the sources of the cash deposits was received
from the appellant. In the absence of any response regarding the sources for the cash
deposits, the AO, in accordance with section 69A of the Income Tax Act, treated these
deposits as unexplained money and proceeded with the assessment Aggrieved with the
assessment, the appellant has filed this appeal. Throughout the appellate proceedings, the
appellant was given numerous opportunities to present his case. Despite getting multiple
chances to submit written explanations along with supporting documents, the appellant
failed to provide any documentary evidence regarding the sources of the cash deposits
made during the demonetization period. Consequently, the appeal on this ground is

dismissed.

6. As a result, appeal filed by the appellant against order section 144 r.w.s.147 for A.Y.
2017-18 is treated as dismissed.”

During the course of hearing, the 1d. AR for the assessee prayed that the Id.

CIT(A) and the AO both have passed the ex-parte order and the assessee was not
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provided adequate opportunity of being heard. Thus, the assessee may be provided
one more opportunity to advance his arguments/submissions before the 1d. AO on
merits as the orders of the both the authority are ex parte, and the assessee prayed
to grant one chance provide the details in connection with the merits of his case as

he has already filed the return of income in the interest of equity and justice.

6. Per contra, 1d. DR objected to the prayer of the assessee and submitted that
even the assessee did not represent case before the Id. AO and CIT(A) both stage
and now there are praying for equity and justice. Therefore, in that case if the
Bench feels the matter may be restored to the file of the Assessing Officer then

with fine may be sent back.

7. We have heard both the parties and perused the materials available on
record. The bench noted from the order of 1d. CIT(A) that the appeal of the
assesseewas dismissed by the 1d. CIT (A) for want of non-prosecution of the
appeal. The assessee did not appear or filed any reply to the notices which
were issued by the 1d. AO during the assessment proceedings, finally the
assessee completed ex-parte assessment u/s 144 of the Act on 08.12.2019.
The Bench further noted the grievance from the grounds of appeal of the assessee
wherein he submitted that “"That in law and in the facts and in circumstances

of the case, the ld. CIT(Appeals) grossly erred in passing ex-parte
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assessment order without providing sufficient opportunity of being heard
as no notices of the hearing was served properly on the assessee
appellant.” However, the Bench feels that the assessee because of any reasons
assessee could not advance his arguments/submissions to contest the case before
the lower authorities and the 1d. AR for the assessee also prayed to give one more
opportunity to submit the evidences concerning the issue in question, with grounds
so raised by the assessee, to decide it afresh by providing one more opportunity of
hearing, however, the assessee will not seek any adjournment on frivolous ground
and remain cooperative during the course of proceedings before the 1d. AO. At the
same time we also found force in the arguments of the 1d. DR that the time of the
revenue officers are also important and the assessee without sufficient reasons have
not responded to the opportunity granted therefore, considering that facet of the
matter the Bench awards cost of Rs.3000 for not attending the proceeding before
the Id. AO and Rs. 5,000/- for not attending the proceeding before the 1d. CIT(A).
The said cost be deposited in the Prime Minister Relief Fund and copy of the same
shall be submitted to the AO for proof. In the light of this observation the appeal of

the assessee 1s allowed for statistical purposes.

8. Before parting, we may make it clear that our decision to restore the matter

back to the file of the 1d. AO shall in no way be construed as having any reflection
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or expression on the merits of the dispute, which shall be adjudicated by the 1d. AO

independently in accordance with law.

In the result, the appeal of the assessee is allowed for statistical

purpose.

Order pronounced in the open court on 19/02/2024.
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